implementing measures. In unimplemented guise they seem inapt for judical enforcement.
Indirect efect describes a situation where national courts are required to interpret national law in line with an unimplemented or badly implemented directive, as opposed to ignoring national law in preference to the directive as occurs when direct efect is invoked. Indirect efect arises from the failure of a member state to implement a directive -either correctly or at all -but where direct efect cannot apply because the party against whom the directive is sought to be enforced is a private entity or otherwise fails to meet the conditions which would give the directive direct efect. In Von Colson and Kamann v Land Nordrhein-Westfalen, the ECJ ruled that national courts should interpret national law in line with the directive, "in so far as it is given discretion to do so under national law" 5 . While Von Colson dealt with a situation where a member state had failed to implement a directive correctly, in Marleasing v La Comercial Internacional de Alimentacion the ECJ extended indirect efect to situations where the member state concerned had not implemented the directive at all.
6
Direct efect is the principle of European Union law according to which provisions of Union law may, if appropriately framed, confer rights on individuals which the courts of member states of the European Union are bound to recognise and enforce. Not explicitly stated in any of the EU Treaties, the principle of direct efect was irst established in relation to provisions of those treaties by the European Court of Justice in Van Gend en Loos v. Nederlandse Administratie der Belastingen 7 . Direct efect has subsequently been loosened in it is application to treaty articles and the ECJ has expanded the principle, holding that it is capable of applying to virtually all of the possible forms of EU legislation, the most important of which are regulations, and in certain circumstances to directives.
he ECJ irst articulated the doctrine of direct efect in the case of Van Gend en Loos, 8 the European Court of Justice laid down the criteria (commonly referred to as the "Van Gend criteria") for establishing direct efect. he EU article provision must:
• be clear, • be a negative, rather than positive obligation • unconditional,
• containing no reservation on the part of the member state, and
• not dependent on any national implementing measure 9 . 
If these criteria are satisied, then the right or rights in question can be enforced before national courts. Of course whether or not any particular measure satisies the criteria is a matter of EU law to be determined by the EU Courts.
In Van Gend en Loos 10 it was decided that a citizen was able to enforce a right granted by European Community legislation against the state -the question of whether rights could be enforced against another citizen was not addressed. In Defrenne v. SABENA 11 , the European Court of Justice decided that there were two varieties of direct efect: vertical direct efect and horizontal direct efect, the distinction drawn being based on the person or entity against whom the right is to be enforced. Vertical direct efect concerns the relationship between EU law and national law -speciically, the state's obligation to ensure its observance and its compatibility with EU law, thereby enabling citizens to rely on it in actions against the state or against public bodies; an "emanation of the state" as deined in Foster v. British Gas plc 12 . Horizontal direct efect concerns the relationship between individuals (including companies). If a certain provision of EU law is horizontally directly effective, then citizens are able to rely on it in actions against each other. Directives are usually incapable of being horizontally directly efective. Certain provisions of the treaties and legislative acts such as regulations are capable of being directly enforced horizontally.
Direct efect is applicable when the particular provision relied on fulils the Van Gend en Loos criteria. It is therefore applicable in the case of treaty articles (Van Gend en Loos was a claim based on a treaty article), in which case it can be both vertically and horizontally directly efective.
However, the Court is not prepared to allow a private individual to rely on an unimplemented Directive other than in proceedings where the other party is the state. his is vertical direct efect, of which Directives are capable, but Directives are not horizontally directly efective, that is they may not be invoked directly in relations between private parties before national courts. he Court's refusal to countenance the horizontal direct efect of Directives was established in Marshall v. Southampton Area Health Auhority 13 , a case arising in the sphere of sex discrimination. he principal objection to attributing horizontal direct efect to an unimplemented Directive was the Court's perception that it is the state, not a private individual, which is at fault and that it would accordingly be improper to interpret the constitutional reach of the unimplemented Directive U M C S 24 in such a way as to impose obligations on an "innocent" private party. his is a signiicant problem for the customer. he customer wishing to rely on an unimplemented Directive will succeed where the supplier is the "state", which for these purposes is broadly interpreted to include local authorities 14 and even private entities which possess special powers beyond those which result from the normal rules applicable in relations between individuals 15 . However, beyond the reach of the public sector, even broadly deined. Directives are incapable of direct efect. Typically the protection envisaged by an EU Directive in the consumer ield will relate to private relationships between consumer and supplier. Accordingly the consumer will remain dependent on faithful national implementation for legal protection 16 . National courts shall secure the "indirect efect" of a Directive applies to "national law, whether the provisions concerned pre-date or post-date the Directive" 17 . he national court must consider national law as a whole, not simply measures transposing a particular Directive. he Court explained in Pfeifer that the requirement that national law be interpreted in conformity with EU law is "inherent in the system of the Treaty, since it permits the national court, the matters eithin its jurisdiction, to ensure the full efectiveness of EU law" 18 . And logically this is treated as a persisting obligation. Even in the event of accurate implementation it is expected that national courts will draw on the Directive where national authorities apply implementing national measures in a manner incompatible with it , a case which arose in the sphere of a Directive concerning employment protection but which expressed a principle of wider application. he need to secure the full efectiveness of EU rules it decided that EU law recognises that individuals may be able to obtain redress before a national court when rights are infringed by a breach for which a Member State can be held responsible. his principle of state liability is "inherent in the system of the Treaty" -the same claim the Court made subsequently in Pfeifer to justify the "indirect efect" od EU law before national courts. A Francovich claim is the most direct method of protection for the individual prejudiced by non-implementation of a Directive, although claims based on the direct and indirect efect of Directives are also still available. he "Francovich principle" has been used in the context of consumer protection. One can accordingly depict Francovich as a source of consumer rights against the state.
In Erich Dillenkofer et a v. Germany 21 the Court concluded that consumers who had sufered loss when their package holiday organisers went insolvent were entitled to seek compensation from the German public authorities. he cirumstances of this case, which concerns an EU Directive 90/314 on package travel, package holidays and package tours are very similar those of Francovich. he Directive in question provides guarantees for a refund of money paid for package travel and repatriation in case of the organizer's insolvency. Although the prescribes period for the implementation of the Directive ended on December 31, 1992, it was not implemented in Germany until June 1994. he plaintifs in the case had bought tour packages from a tour operator who became insolvent in 1993. As a result, the plaintifs either never let for their destination or returned at their own expense. Due to the non-implementation of the Directive, the plaintifs did not obtain any reimbursement for the losses they had sufered. Consequently, arguing that if the Directive had beed implemented within the prescribed period they would have been protected against the insolvency of the tour operator from whom they had purchased the package tour, the plaintifs brought an acion against Germany for damages. he German court made a reference to the ECJ under article 177 for a preliminary ruling on the interpretation of Community law 22 . he Dillenkofer judgment is important for two principal reasons. First, it further develops European Court of Justice jurisprudence concerning Member States non-contractual liability. Article 215 of the Treaty of Rome makes the Community institutions subject to non-contractual liability, but it fails to impose the same liability on Member States. It has been for the ECJ in its role as "the guardian of the Treaty" under article 164 to ill this vacuum. he Dillenkofer judgment is one in a series of judgments, rendered by the ECJ in the 1990's, which lay the groundwork for Member States non-contractual liability. he Dillenkofer judgment is also important because it emphasizes the role of directives as legislative instruments 23 .
right existed. In a preliminary ruling, the Court adhered to Marshall and held that the Directive could not be directly efective in such circumstances 27 . Plainly Ms Dori was denied a right which she was supposed to enjoy under a Directive. A loophole in the practical vigour EU consumer protection law is exposed. he Court mentioned the obligation of the national court to interpret national law in the light of the Directive. A consumer in such circumstances simply wishes to exercise a right to withdraw from a contract, involving, if necessary a suitable defence to a claim for breach of contract where he or she refuses to pay sums due. his is efective method of protecting consumer rights and it is the efective method of securing observance of Directives evenly throughout the territory of the EU. Yet the Court in Dori asserted that the EU is not competent to enact by Directive obligations for individuals with immediate efects. he Directives of the Community are not capable of having "horizontal" direct efect 28 . he citizens of the Community are not able to enforce rights deriving from Directives in their dealings with other Community citizens. To sum up a Directives cannot itself impose obligations on an individual and cannot therefore be relied upon as such against an individual 29 . Development of the legal protection of the consumer at the forum of European Communities has lasted over 30 years. Since that time consumer protection has developed, taking diferent forms. Above all EU cases, the threat of state liability for failing to transpose (consumer) Directives puts Member States under considerable pressure to fulill their obligations to transpose 30 . What is more the experience of a claim of state liability on Germany has shown that a large number of consumers are clearly prepared to take on the risk of such a case. he decision in Dori therefore indirectly contributes towards improving the legal position of consumers by reducin the number of untransposed Directives.
In this matter, the discussion is particularly needed. It continues to draw new conclusions from the development of consumer protection over many years, be able to ind the optimal solutions in the process of harmonization of European Consumer Law.
